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Statement 


This is an appeal from two orders of the District Court 
for the Southern District of New York, the first vacating 
the default judgment against defendant-appellee Vaasa 
Line Oy, and the second dismissing the complaint against 
all defendants on the ground of forum non conveniens. 
Tiis brief will deal only with the order dismissing the 
complaint. 


The sequence of events has been recited in the opin’ °n, 
and again in the appellant’s brief; no useful purpose would 
be served by further repetition. We should note in pass- 
ing, however, that defendant-appellee Partenreederei M.S. 
“Ursula Jacob”, the ship owner herein, denies it ‘s a 
party to the bills of lading issued by cdefendant-appellee 
Vaasa Line Oy, or that they were signed by the master 
as stated in appellant’s brief. Defendant-appellee also 
denies that there was any damage found on discharge of 
the coffee. Neither of these contentions has been estab- 
lished and ultimate liability, if any, may well turn on 
tindings of fact which can only be made after a trial. 


POINT I 


The order dismissing this action on the grounds of 
forum wn conveniens was a proper exercise of the 
District Court’s discretion. 


Plaintiff-appellant’s brief dwells heavily on what it 
claims are the contacts of the case with this jurisdiction. 
However, the District Court considered these same con- 
tacts, and decided that the balance of convenience indi- 
cated that this case should not proceed in the Southern 
District of New York. 


This ruling was an exercise of discretion on the part of 
the Distriet Court. Charter S] ppg Co. v. Bowring, 281 
U.S. 015, 517. What plaintiff-appellant asks this Court 
o do, is to substitute its own diseretion for that of the 
However, that cannot be the standard 


This Court need only consider whether 


has abused its discretion. Charter Ship 
ng, supra; Fitzgerald ¥, Texaco, Inc., 


Docket Nos. 74-1958 and 74-1468 (2nd 


1975), slip opinion page 4375 at 4379. 


There was no abuse of discretion. The shipment was 
moving from Costa Rica to Stockholm via Helsinki. It 
is shipped by a Costa Rican corporation and consigned 
to a Swedish corporation. The carrying vessel wa 
mwnhed by a West German company and had been chart 
ered to a Finnish corporation which issued the bills of 


iding. The ship never called at New York, or any other 


he cargo in Costa Rica. It pro- 
ceeded directly to Helsinki, Finland. All witnesses to the 
oading ot the cargo are in Costa Riea. All witnesses 
to the discharge are in Finland and Sweden. The ves- 
sel has been sold, and the erew, if it can be found anvy- 
Where, would most likely be in West Germany. There is 
no one in New York who even saw this cargo. Signifi 
cantly, plaintiff-appellant itself states at page 15 of its 


briet that: 


‘The damages were ascertained by Plaintiff's sur- 


veyor and salvage effected by Plaintiff's salvor.” 
It does not add, as it should, that defendants also had a 
surveyor inspect this coffee and that all these witnesses 


are in Sweden, where allegedly, the coffee was found to 


be damaged and was salvaged. 


The only contact the plaintiff-appellai.. claims with 
New York is that the bills of lading were negotiated 


through a New York bank. 


pointed out, however, 


As the District Court correctly 


these events would be irrelevant to the question 


of liability for the weter damage.” (6a). 


| Plaintiff-appellant argues at page 19 of its brief that 
it has a right to expect U.S. law to apply to this action, 
and that it does not know if a foreign court would apply 
that law. However, the District Court has already ruled 
that U.S. law would not appiy (99a). Thus, over and 
above the inconvenience to the parties of trying this case 


in the Southern District of New York, the parties would 
have the additional burden of proving foreign lay 


POINT II 


The bill of lading forum seleciion clause mandates 
that this action be dismissed. 


On the above facts alone, ulissal on the gro 's of 
forwa non conveniens was cl y not an abuse of discre- 
tion by the District Court. However, in addition to these 
compel] ng reasons for dismissal, the District Court also 
endorsed the forum selection clause in the bill of lading, 
although finding it unnecessary to be applied. 


The standards for construing a forum selection clause 
in an international contract were clearly set forth in the 
landmark case of Bremen v. Zapata Off-Shore Co., 407 
Lt oe 


sucit clauses are prima facie valid and should 
be enforced unless enforcement is shown by the re- 
sisting par’y to be unreasonable under the cirewm- 
stances.” 407 U.S. 1, 10. 


The burden then is placed on plaintiff-appellant to come 
forward with reasons why the forum clause should not 
be enforced. That burden is an extremely heavy one, re- 


4 


quiring not only a showing that the balance of convenience 
favors the plaintiff’s choice of forum, bui further, that 
trial elsewhere would effectively deprive the plaintiff of 
its day in Court. Bremen, 407 U.S. 1, 19. ; 


Instead of trying to carry that burden, plaintiff-appel- 
lant merely made nit-picking objections to the bill of lading 
contract. It first claimed that it was a contract of ad- 
hesion; i.e., that the carrier had overwhelming barguining 
power, and that the shipper had no real opportunity to 
discover the clause, allegedly buried in boilerplate. But 
the shipper was no babe in the woods. This shipment 
amounted to 5,000 bags of coffee (27a, 29a, 3la), and the 
shipper was a regular supplier of coffee to overseas 

(16a), not someone lacking familiarity with bills 

In any event, forum selection clauses in bills 

lading have been enforced. Fireman’s Fund Americar 

Insurance Co. v. Puerto Rican For. Co., Ine., 492 F. 2d 

1294 (1st Cir., 1974); Roach v. Hapag-Lloyd, 358 F. Supp. 
481 (N.D. Cai., 1973). 


P ainti ‘T-appellant's second complaint is that the clause 


is vague, since it oply refers to the “principal! place of 


business of the carrier”, This charge is baseless. The 
bill of lading clearly identifies Vaasa Line Oy as the car- 
rier, and states its address as Helsinki 10, Finland (27a). 


Plaintiff-appellant’s third complaint is that the clause 
should not be enforced because it relegates the plaintiff 
to a forum where U.S. law would not apply. However, 
plaintiff is not a U.S. citizen, and as the District Court 
correctly pointed out, U.S. Jaw would not be applicable to 
this case even if it was tried here (99a). Even if the 
plaintiff were an American citizen, this would be no basis 
for refusing to enforce the forum selection clause. As the 
Supreme Court stated in Bremen, supra: 


“The expansion of American business and industry will 
hardly be encouraged if, notwithstanding solemn con- 
tracts, we insist on a parochial concept that all dis- 


5 
putes must be resolved under our laws and in our 
courts.” 4 U.S. 1, 9. 


See also: Pitege rald v. Texaco, Inc 

Docket Nos. 74-1958 and 74-1468 (2nd Cir., June 25, 
concurring opinion of Judge Mansfield, slip opinion p. 
375 at 43894 a. 


Plaintiff’s final argument is that the forum clause cannot 

enforced because of the iv rem character of the case. 
The short answer ‘s that Bremen, supra, was also an 
rem Case. 


Plaintiff-appellant, it should be noted, has not lost any 


its rights to pursue its 7m reve action in the courts of 


Finland. The District Court imaposed a condition on its 


dismissal, that the shipowner deposit a bond in Finland 
equal to the one in this action and incorporating the same 
terms and conditions (100a-10la). Thus, plaintiff-appel- 
lant’s rights are adequately prctected. Garis v. Compania 
Maritima San Basilio, S.A., 261 F. Supp. 917 (S.D.N.Y., 


1966), aff'd, 386 FY. 2d 155 (2nd Cir. 1967). 


CONCLUSION 


The facts clearly show that dismissal by the District 
Court on the grow:1s of forum non conveniens was 
not an abuse of discretion. The ruling below should 


be affirmed. 
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